Corporate Laws PYQ 2019

Q1 a Explain the concept of corporate personality and discuss the circumstances where court can
disregard/disrespect the corporate personality of a company.

Ans. Corporate personality refers to the legal recognition of a corporation as a separate legal entity
distinct from its shareholders and directors. It allows a corporation to enter into contracts, own
assets, sue, and be sued in its own name. This concept is fundamental to modern company law and
provides several benefits, such as limited liability for shareholders and perpetual existence.

Under the principle of corporate personality, a company's actions and obligations are generally
separate from those of its owners. However, there are certain circumstances where courts can
disregard or "pierce the corporate veil" to hold shareholders or directors personally liable for the
company's actions. This is known as disregarding or disrespecting the-corporate personality of a
company. Some of the circumstances where this may occur include:

Fraud or improper conduct: If a company is used to perpetrate fraud or other illegal activities, or if
its corporate structure is abused to avoid legal obligations, a court may disregard the corporate
personality. This typically happens when the court finds that the company was set up as a sham or
mere facade to shield individuals from liability.

Undercapitalization: If a company is inadequately capitalized,;; meaning it does not have sufficient
funds or assets to fulfill its contractual or legal obligations, a court may pierce the corporate veil. This
occurs when shareholders fail to provide adequate financial support, leading to injustice or
unfairness to creditors or other parties dealing with.the company.

Alter ego or unity of interest: When the boundaries between the company and its owners or
directors are blurred to theextent that they are essentially indistinguishable, a court may disregard
the corporate personality. This can happen if there is no real separation between personal and
corporate finances, or if the.company is used to serve the personal interests of its owners or
directors.

Group of companies: In certain circumstances, courts may treat a group of companies as a single
economic entity and disregard their separate legal personalities. This is known as "group liability" or
"single economic entity doctrine." It typically applies when companies within a group operate as one
unit and are used to evade legal obligations or perpetrate unfairness.

Public interest or statutory exceptions: In some jurisdictions, there are specific statutes or
regulations that allow the court to disregard corporate personality in the interest of public policy or
to prevent abuse. For example, environmental or consumer protection laws may hold parent
companies liable for the actions of their subsidiaries.

It's important to note that courts are generally reluctant to pierce the corporate veil and will only do
so in exceptional circumstances when it is necessary to prevent injustice, fraud, or abuse. The
specific criteria for disregarding corporate personality vary among jurisdictions, and courts consider
the facts and circumstances of each case before making such a decision.



Q1 b Define a private company. State the exemptions and privileges available to private company
under Companies Act 2013.

Ans. A private company, as defined under the Companies Act 2013 (in India), is a company that has
the following characteristics:

Minimum number of members: It must have a minimum of two members (shareholders) and a
maximum of 200 members, excluding employees and past employees who are also shareholders.

Restrictions on transfer of shares: The shares of a private company are generally not freely
transferable. The articles of association of the company may impose certain restrictions on the
transfer of shares, such as requiring the approval of existing shareholders before a transfer can take
place.

Prohibition on invitation to the public: A private company cannot invite the general public to
subscribe to its shares or debentures. It cannot issue a prospectus to the public for raising funds.

Minimum paid-up capital: There is no minimum requirement for paid-up capital for a private
company. It can be incorporated with any amount of capital.

Now, regarding the exemptions and privileges available to private companies under the Companies
Act 2013 in India, here are some key provisions:

Minimum number of directors: Private companies are required to have a minimum of two directors,
compared to three directors for public companies.

Annual General Meeting (AGM): Private companies have more flexibility in conducting AGMs. They
can hold AGMs within a period of six months from the end of the financial year, whereas public
companies must hold their AGMs within a period of three months.

Restriction on voting rights: The articles of association of a private company may restrict or
eliminate the voting rights of certain shareholders. This gives more control to the founders or
majority shareholders of the company.

Related party transactions: Private companies have certain exemptions in relation to related party
transactions. Approval of shareholders is not required for certain related party transactions if they
are entered into in the ordinary course of business and on an arm's length basis.

Appointment of independent directors: Private companies are not required to appoint independent
directors, unlike public companies where a certain percentage of the board must comprise
independent directors.

Quorum requirements: Private companies have relaxed quorum requirements for board meetings
and general meetings. The minimum number of directors or members required to be present for a
valid meeting is lower compared to public companies.

It's important to note that the exemptions and privileges available to private companies may vary
across jurisdictions, and the Companies Act or relevant laws of a particular country should be
referred to for accurate and up-to-date information.



Q1 c "A promoter remains liable for pre-incorporation contracts." Critically examine the
statement.

Ans. The statement that "a promoter remains liable for pre-incorporation contracts" is generally
accurate, but it requires critical examination to understand its implications and limitations.

A promoter is an individual or group of individuals who take the necessary steps to incorporate a
company and bring it into existence. They are typically involved in the early stages of a company's
formation, such as conceiving the business idea, arranging initial financing, and taking the necessary
actions to register the company.

When a promoter enters into contracts on behalf of a company that is yet to be incorporated,
these are known as pre-incorporation contracts. Since the company does not yet exist as a separate
legal entity at that point, the promoter assumes personal liability for those contracts. This means
that if the company fails to be incorporated or if it later refuses to honor those contracts, the
promoter can be held personally responsible for fulfilling the contractual obligations.

There are a few key points to consider in examining this statement:

Personal liability: Promoters are personally liable for pre-incorporation contracts until the company
is formed and can assume its own contractual obligations. If the company is not incorporated or if it
fails to honor the contracts, the aggrieved party can seek recourse directly- from the promoter's
personal assets.

Novation or assignment: Once the company is incorporated, it.can’'choose to adopt and honor the
pre-incorporation contracts entered into by the promoter. This can be done through novation, where
the company becomes a party to the contract, or through assignment, where the rights and
obligations under the contract are transferred to the company. Once novation or assignment occurs,
the promoter's personal liability is typically discharged, and the company becomes solely responsible
for fulfilling the contracts.

Disclosure and ratification: If the company is formed and the promoter wishes to transfer the pre-
incorporation contracts to the company, it may need to disclose those contracts to the shareholders
or board of directors..Depending on the jurisdiction and company law, the contracts may need to be
ratified or approved by the company's shareholders or directors.

Exceptions and limitations: There may be certain exceptions or limitations to the promoter's liability
for{pre-incorporation contracts. For example, if the contract explicitly states that the promoter is not
personally liable once the company is incorporated, or if there is a separate agreement with the
counterparty releasing the promoter from liability, then the promoter's liability may be limited or
extinguished.

In conclusion, while it is generally true that promoters remain liable for pre-incorporation contracts,
this liability is usually temporary and ends once the company is formed and assumes its own
contractual obligations. It is crucial for promoters to be aware of their personal liability and take
necessary steps to transfer the contracts to the company through novation or assignment after
incorporation. Consulting with legal professionals is advised to ensure compliance with applicable
laws and to protect the interests of both the promoter and the future company.

OR



Q1 a Write a note on illegal association of persons.

Ans. An illegal association of persons refers to a group or organization formed for unlawful purposes
or engaging in activities that contravene the law. Such associations typically operate outside the
boundaries of legal frameworks and regulations established by the government. Here is a note on
illegal associations of persons:

Nature of lllegal Associations: lllegal associations can take various forms, ranging from criminal
gangs, terrorist organizations, drug cartels, money laundering networks, human trafficking rings, to
organized crime syndicates. These associations may operate clandestinely, with hierarchies, rules,
and objectives that are often detrimental to society.

Unlawful Activities: lllegal associations engage in a wide range of illicit activities that may include
drug trafficking, arms smuggling, extortion, fraud, prostitution, smuggling of contraband goods,
terrorism, and other organized criminal activities. These activities often generate substantial profits,
power, and influence for the members of the association.

Disregard for the Rule of Law: lllegal associations thrive by disregarding the rule‘of'law and
undermining the stability and security of communities and societies. They often operate through
intimidation, violence, corruption, and coercion to establish control and.dominance over certain
territories or sectors.

National and International Impact: lllegal associations.can have severe consequences at both the
national and international levels. They contribute to social unrest, public insecurity, and economic
instability. Moreover, they can pose significant challenges to law enforcement agencies, hinder
development efforts, and even threaten national security and the integrity of democratic institutions.

Legal Consequences: Governments and law enforcement agencies actively combat illegal
associations through various measures, including intelligence gathering, investigation, prosecution,
and international cooperation. Members of illegal associations can face criminal charges and
penalties, such as imprisonment, fines, asset forfeiture, and other legal consequences.

Societal Impact: lllegal associations exert a detrimental influence on society by fostering violence,
fear, and criminal behavior. They. undermine public trust, erode the social fabric, and impede
progress and prosperity. Their activities often exploit vulnerable individuals and communities,
exacerbating social inequalities and perpetuating cycles of crime and poverty.

Combating lllegal Associations: Governments and international organizations work together to
combat illegal associations through a multi-faceted approach. This includes strengthening law
enforcement capabilities, implementing robust legal frameworks, enhancing international
cooperation and intelligence sharing, addressing root causes of criminality, promoting social
inclusion, and supporting community-based initiatives to prevent and counter illegal associations.

In conclusion, illegal associations of persons pose significant challenges to societies, threatening
security, stability, and development. Governments and law enforcement agencies employ various
strategies to combat them, aiming to dismantle these organizations, disrupt their activities, and hold
individuals accountable for their unlawful actions.



Q1 b “A promoter stands in a fiduciary relation towards a company he promotes.” Explain the
statement mentioning his consequential duties.

Ans. The statement that “a promoter stands in a fiduciary relation towards a company he promotes”
means that the promoter has a legal and ethical duty to act in the best interests of the company and
its future shareholders. As a fiduciary, the promoter is obligated to prioritize the company’s interests
above their own and to exercise the utmost good faith, loyalty, and care in their actions. Here are the
consequential duties of a promoter based on this fiduciary relationship:

Duty of Loyalty: A promoter must act honestly and loyally towards the company. They should avoid
any conflicts of interest and refrain from taking personal advantage of their position or exploiting
opportunities for personal gain that rightfully belong to the company. This duty requires
transparency, disclosure of any potential conflicts, and making decisions solely in the best interests of
the company.

Duty of Care: A promoter has a duty to exercise reasonable care, skill, and diligence in promoting the
company. This duty includes conducting thorough research, ensuring accuracy of infermation
provided, and taking reasonable steps to ensure that the company’sinterests are protected during
the promotion process.

Duty of Disclosure: A promoter must provide full and accurate disclosure of all relevant information
regarding the company to potential shareholders. This includes disclosing any material facts, risks, or
liabilities associated with the company, ensuring thatinvestors have access to all necessary
information to make informed decisions.

Duty to Act in Good Faith: A promoter is expected to act honestly, fairly, and in good faith towards
the company and its future shareholders. This duty requires the promoter to act with integrity, avoid
misrepresentation or concealment of information, and act in a manner that upholds the trust and
confidence placed in them.

Duty to Avoid Self-Dealing: A promoter should not engage in self-dealing transactions that unfairly
benefit themselves at the expense of the company or its shareholders. This duty prohibits the
promoter from using their position to secure personal advantages or entering into transactions that
create conflicts of interest without full disclosure and approval from the company and its
shareholders.

Duty to Exercise Prudence: A promoter must exercise prudence and reasonable judgment in all
aspects of promoting the company. This includes making informed decisions, seeking professional
advice when necessary, and taking steps to minimize risks and protect the interests of the company
and its future shareholders.

Failure to ulfil these duties can result in legal consequences, including liability for any losses or
damages suffered by the company or its shareholders as a result of the promoter’s breach of
fiduciary duties. Therefore, it is crucial for a promoter to understand and comply with their fiduciary
obligations, acting in a manner that promotes the long-term success and well-being of the company
they are promoting.

Q1 c Explain the concept of producer company. State the obiectives for which a producer company
may be formed.



Ans. A producer company is a specialized form of company incorporated under the Companies Act,
specifically designed to benefit the primary producers (farmers, artisans, fishermen, etc.) by
facilitating their collective efforts and improving their economic status. Here is an explanation of the
concept of a producer company and the objectives for which it may be formed:

Definition: A producer company is a company formed by a group of primary producers, such as
farmers, agriculturists, horticulturists, fishermen, handloom weavers, and other similar individuals or
entities involved in primary production activities. The primary objective of a producer company is to
ensure the collective empowerment and economic betterment of its members.

Membership and Shareholding: A producer company must have a minimum of ten members, who
must primarily be producers engaged in activities related to agriculture, production, harvesting,
procurement, grading, pooling, handling, marketing, selling, or export of primary produce. Each
member’s shareholding is based on their participation and contribution to the company’s activities.

Limited Liability: Like other companies, a producer company enjoys the benefit of limited liability,
meaning the liability of its members is limited to the extent of their unpaid share capital. This
provides a safeguard for members’ personal assets against the company’s liabilities.

Objectives of Formation: A producer company can be formed with the following objectives:

a. Production: To engage in the production, harvesting, procurement, grading, pooling, handling,
marketing, selling, export, and processing of primary produce of its members.

b. Processing and Value Addition: To carry out value-added activities on primary produce such as
processing, preserving, drying, distilling, brewing, canning, packaging, or otherwise transforming it to
increase its value.

c. Infrastructure Development: To create infrastructure and provide facilities for the benefit of its
members, such as warehousing, cold storage, transportation, irrigation, or other agricultural services.

d. Financing and Insurance: To secure financial assistance, credit facilities, insurance coverage, or
other financial services forthe benefit of its members, either directly or indirectly.

e. Marketing and Promotion: To facilitate the marketing, branding, and promotion of the produce of
its members, ensuring better price realization and market access.

f. Welfare Activities: To undertake activities that promote the social and economic well-being of its
members, such as training, education, healthcare, and other developmental initiatives.

Democratic Structure: A producer company follows a democratic structure, where members have
voting rights in.proportion to their shareholding. Decisions are typically made through general
meetings, ensuring that the collective interests and aspirations of the members are represented.

The formation of a producer company aims to provide a platform for primary producers to
collectively engage in economic activities, overcome challenges, and improve their bargaining power
in the market. It facilitates better access to resources, technology, finance, and market linkages,
ultimately leading to the overall development and upliftment of the primary producer community.

Q2 a Explain the doctrine of ultra vires. Discuss the effects of ultra vires transactions.



Ans. The doctrine of ultra vires is a legal principle that governs the actions and powers of a company
or corporation. “Ultra vires” is a Latin term meaning “beyond the powers.” The doctrine establishes
that a company can only exercise powers and perform actions that are within the scope of its
authorized objectives as outlined in its constitutional documents, such as the memorandum of
association and articles of association. Any action taken by a company that falls outside these
authorized objectives is considered ultra vires.

Effects of Ultra Vires Transactions:

Void and Unenforceable Contracts: If a company enters into a contract or engages in a transaction
that is beyond the scope of its authorized objectives, it is generally considered ultra vires and void ab
initio. This means that the contract is treated as if it never existed, and the parties cannot enforce it
against each other. The company and the counterparty do not have legal obligations towards each
other, and neither party can seek remedies or enforce the terms of the contract.

No Ratification: Ultra vires transactions cannot be ratified or validated by the company or its
shareholders. Even if the company or its shareholders later become aware of the transaction and
want to validate it, they are legally prohibited from doing so. The ultra vires nature of the transaction
cannot be cured through subsequent approval or ratification.

Director’s Liability: Directors of a company have a duty to ensure that the company’s actions are
within the scope of its authorized objectives. If directors knowingly or negligently allow the company
to engage in ultra vires transactions, they may be held personally liable for any losses incurred as a
result. Directors can be sued by the company, shareholders, or creditors for breach of their fiduciary
duty and may be required to compensate for the losses suffered due to the ultra vires transaction.

Protection for Shareholders and Creditors: The doctrine of ultra vires serves as a safeguard for
shareholders and creditors by preventing the company from engaging in activities that were not
intended or authorized. It provides a level of certainty and protection, ensuring that the company’s
actions remain within the scope of its authorized objectives. Shareholders and creditors can rely on
the company’s authorized activities and expect that their investments and transactions with the
company will be valid and enforceable.

Exceptions and Statutory Modifications: Over time, legal systems have introduced certain exceptions
and statutory modifications to the doctrine of ultra vires. These modifications allow for greater
flexibility in the activities and powers of companies, reducing the strict application of the doctrine.
However, the general principle still applies, and ultra vires actions can have significant legal
consequences.

In summary, the doctrine of ultra vires restricts a company’s actions to its authorized objectives.
Ultra vires transactions are void and unenforceable, cannot be ratified, and can lead to director’s
liability. The doctrine protects shareholders and creditors by ensuring that a company operates
within the boundaries of its authorized powers.

Q2 b What is misleading prospectus? What are the consequences of misleading prospectus?

Ans. A misleading prospectus refers to a document issued by a company as part of its initial public
offering (IPO) or a subsequent public offering that contains false, misleading, or deceptive
information. The prospectus is a legal document that provides potential investors with essential



information about the company, its financial condition, operations, risks, and other pertinent details
to help them make informed investment decisions. However, if the prospectus contains misleading
information, it can have serious consequences. Here's an overview of the concept and consequences
of a misleading prospectus:

Misleading Information: A misleading prospectus may include false statements, misrepresentations,
or omissions of material facts that are necessary for investors to make an informed investment
decision. The misleading information may relate to the company's financial performance, future
projections, business prospects, assets, liabilities, or any other relevant information.

Consequences for Investors: Investors rely on the information presented in the prospectus to assess
the risks and potential rewards associated with investing in the company. If the prospectus is
misleading, investors may make investment decisions based on inaccurate or incomplete
information, leading to financial losses.

Legal Consequences: Issuing a misleading prospectus is a serious violation of securities laws and
regulations. The consequences can vary depending on the jurisdiction, but they typically include:

a. Civil Liability: Investors who suffer financial losses due to a misleading prospectus may have legal
grounds to pursue civil lawsuits against the company, its directors, and-other responsible parties.
They may seek compensation for their losses, including the.amount invested, associated costs, and
any other damages incurred.

b. Regulatory Actions: Regulatory authorities, such as securities commissions or the Securities and
Exchange Commission (SEC), have the power to investigate and take enforcement actions against
companies and individuals involved in issuing a misleading prospectus. The regulatory actions can
include fines, penalties, sanctions,<and even criminal charges against those responsible for the false
or misleading information.

c. Investor Remedies: Regulatory authoritiesmay require the company to take corrective measures,
such as issuing a corrective prospectus, providing additional disclosures, or offering investors the
opportunity to rescind their investment or seek damages.

d. Reputational Damage: Issuing a misleading prospectus can severely damage the company's
reputation.and erode investor trust. This can have long-term consequences, including difficulties in
raising capital, attracting investors, or facing legal actions from shareholders.

Directors' and Officers' Liability: The directors and officers of the company who were involved in the
preparation and approval of the misleading prospectus may face personal liability for their actions.
They can be held accountable for their failure to exercise due diligence, their involvement in issuing
misleading information, or their knowledge of the inaccuracies in the prospectus.

It is crucial for companies and their advisors to exercise due diligence in preparing and reviewing the
prospectus to ensure it contains accurate, complete, and non-misleading information. Any potential
risks, uncertainties, or material information should be disclosed to investors to enable them to make
well-informed investment decisions.

Q2 c The articles of a company contained that X should be the solicitor for the company and should
not be removed from the office except for misconduct. X acted as solicitor’ for the company for



some time. But ultimately the company ceased to employ him and engaged another solicitor. X
sued the company for this breach. Will he succeed?

Ans. The success of X’s lawsuit would depend on the specific provisions and circumstances outlined
in the articles of the company, as well as the applicable laws and regulations governing the
employment and removal of a solicitor. However, based on the information provided, it is possible
that X may not succeed in his lawsuit. Here’s why:

Contractual Nature: The articles of a company form a contract between the company and its
members. If the articles contain a provision stating that X should be the solicitor for the company and
should not be removed except for misconduct, it creates a contractual obligation on the part of the
company to retain X as the solicitor unless there is proven misconduct.

Breach of Contract: If the company ceases to employ X as the solicitor without any valid reason or
evidence of misconduct, it may be considered a breach of contract. X could argue that the company
violated the contractual provision and seek remedies for the breach.

Validity and Enforceability: However, the enforceability of the provision in the articles that X should
not be removed except for misconduct can be questioned. Employment relationships are generally
subject to applicable labor laws and regulations, which may supersede such contractual provisions. If
the removal of X was done in accordance with the applicable laws and regulations governing
employment relationships and solicitors, it may not be considered a breach of contract.

Legal Considerations: The court would also consider the reasonableness of the provision in the
articles and whether it aligns with public policy and the rights of the company to manage its affairs
effectively. If the provision is deemed unreasonable or contrary to the interests of the company, it
may not be enforced by the court.

Ultimately, the outcome of the lawsuit would depend on the interpretation of the contractual
provision, the applicable laws and regulations, and the specific circumstances of the case. It is
advisable for X to consult with a legal professional who can review the details of the situation and
provide tailored advice based on the specific jurisdiction and applicable laws.

OR

Q2 a Explain the rule laid down in Royal British Bank Vs Turquand. What are its exceptions?

Ans. The rule laiddown in the case of Royal British Bank v. Turquand, also known as the “Turquand’s
rule” or the “indoor management rule,” is a legal principle that provides protection to third parties
who enter into transactions with a company in good faith. The rule states that a person dealing with
a company is entitled to assume that the internal procedures and requirements have been duly
observed, even if they have not been followed or complied with.

The case involved a situation where the directors of the Royal British Bank borrowed money from
Turquand, who was unaware that the company’s internal procedures, as outlined in its articles of
association, required the borrowing to be approved by a resolution passed at a general meeting of
shareholders. When the bank defaulted on the loan, Turquand sought to hold the company liable,
arguing that the borrowing was invalid since it did not comply with the internal procedure.



The court, In its judgment, held that Turquand was entitled to assume that the necessary internal
procedures had been followed. The court reasoned that outsiders dealing with a company are not
expected to inquire into the internal affairs of the company and can assume that acts done by the
directors within their authority are validly carried out. This rule of “constructive notice” protects
innocent third parties who rely on the outward appearance and authority of the company’s officers
and agents.

Exceptions to the Turquand’s Rule:

Knowledge of Irregularities: The rule does not apply if the person dealing with the company has
actual knowledge of the irregularity or lack of authority. If a person has notice or knowledge of the
internal procedures not being followed, they cannot rely on the rule.

Ultra Vires Acts: The rule does not apply to acts that are expressly prohibited by the company’s
memorandum of association or other constitutional documents. If the act is clearly beyond the
powers of the company, the rule cannot be invoked.

Public Documents: The rule does not apply to matters that are required to be registered or publicly
disclosed. If the relevant information is available through public records or filings,.the person dealing
with the company is expected to have knowledge of it.

Collusion: The rule does not protect a person who is colluding or conspiring with the company’s
officers or directors to commit fraud or deceive others. If there'is evidence of fraudulent conduct, the
rule will not provide protection.

It is important to note that the application of the Turquand’s rule may vary in different
jurisdictions, and the specific circumstances of each case are considered in determining its
applicability. It provides a measure of protection to innocent parties dealing with a company, but it is
not an absolute rule and is subject to certain limitations and exceptions.

Q2 b “Memorandum of Association is a charter of the company.” Comment and explain the
procedure. of alteration in the object clause of Memorandum of Association.

Ans. The statement that the Memorandum of Association is a charter of the company is accurate.
The Memorandum of Association is a fundamental document that sets out the constitution and
scope of the company. It defines the company’s relationship with the outside world and outlines its
objectives, powers,and limitations.

The Memorandum of Association typically contains the following clauses:

Name Clause: Specifies the name by which the company is registered.

Registered Office Clause: States the address of the company’s registered office.

Object Clause: Defines the company’s objectives and activities that it is authorized to undertake.
Liability Clause: States whether the liability of the company’s members is limited or unlimited.

Capital Clause: Specifies the authorized capital of the company and the division of shares.



Association Clause: Declares the intention of the subscribers to form a company and become
members.

Alteration in the object clause of the Memorandum of Association:

The procedure for altering the object clause of the Memorandum of Association is governed by the
Companies Act or relevant legislation in the jurisdiction where the company is incorporated. The
specific steps may vary depending on the jurisdiction, but the general procedure typically involves
the following:

Board Resolution: The alteration of the object clause generally starts with a board resolution. The
board of directors must pass a resolution proposing the alteration and convene a board meeting to
discuss and approve the resolution.

Shareholder Approval: The proposed alteration in the object clause must be approved by the
company’s shareholders. A general meeting of shareholders is convened, and the resolution for
alteration is placed before them. The alteration typically requires a special resolution, which
generally requires the approval of a specified majority of shareholders.

Notice and Explanatory Statement: The notice for the general meeting must include the proposed
alteration and an explanatory statement that provides details of the alteration, its implications, and
the reasons for the change. This allows shareholders to make an informed decision.

Filing with Registrar of Companies: Once the specialresolution is passed by the shareholders, the
company is required to file the necessary documents, including the altered Memorandum of
Association, with the Registrar of Companies. The Registrar verifies the documents and, if satisfied,
issues a certificate of incorporation,.indicating the alteration in the object clause.

Compliance with Legal Requirements: The company must ensure compliance with any additional
legal requirements, such aspublishing a notice of the alteration in a prescribed manner or obtaining
regulatory approvals if applicable.

It’s important to note that the alteration in the object clause must be within the legal framework and
should not be contrary.to.any applicable laws, regulations, or the company’s constitution.
Additionally, shareholders who dissent from the alteration may have rights to exercise dissenting
shareholders’ rights, which may.involve appraisal rights or the right to exit the company by selling
their shares.

Overall, the procedure for alteration in the object clause is a formal and regulated process aimed at
ensuring transparency and protecting the interests of the company’s stakeholders.

Q2 c Define and distinguish Red Herring Prospectus and Shelf Prospectus.
Ans. Red Herring Prospectus:

A Red Herring Prospectus refers to a preliminary prospectus that is issued by a company before
filing a complete prospectus for a public offering of securities. It is called a “Red Herring” because of
the prominent red disclaimer text printed on the cover or front page, stating that the information
contained in the document is subject to further changes and additions. The purpose of a Red Herring
Prospectus is to provide potential investors with key information about the company and its



securities, allowing them to gauge their interest in the offering before the final prospectus is
released.

Key features of a Red Herring Prospectus:

Incomplete Information: A Red Herring Prospectus contains most of the necessary information
required for investors to evaluate the offering, such as the company’s business operations, financials,
risk factors, and terms of the securities. However, it may exclude the final pricing and specific details,
which will be included in the final prospectus.

Subject to Changes: The information provided in a Red Herring Prospectus is subject to further
revisions, additions, or amendments until the final prospectus is filed. This allows the company to
incorporate any updated or changed information into the final offering document.

No Offers or Sales: A Red Herring Prospectus cannot be used to solicit offers or make sales of the
securities. It is only intended to provide potential investors with preliminary information and
generate interest in the upcoming offering.

Shelf Prospectus:

A Shelf Prospectus, on the other hand, is a type of prospectus that allows a company to offer and sell
securities to the public on an ongoing basis over a specific period of time, without the need for filing
a separate prospectus for each offering. It enables the company to access the capital markets more
efficiently and quickly, as the necessary information has already been filed and approved by the
regulatory authorities.

Key features of a Shelf Prospectus:

Multiple Offerings: A Shelf Prospectus allows the company to make multiple offerings of securities
within a specific period, without the need for furtherapprovals or filings. The company can offer and
sell securities periodically as needed; subject to compliance with applicable securities laws.

Validity Period: A Shelf Prospectus has a specified validity period, typically ranging from one to three
years. During this period, the company.can access the capital markets and issue securities based on
market conditions and funding requirements without filing a new prospectus for each offering.

Supplemental Prospectus: While the initial Shelf Prospectus contains the primary information about
the company, subsequent offerings made under the Shelf Prospectus may require the filing of a
supplemental prospectus. The supplemental prospectus provides specific details about the securities
being offered, such as the pricing, terms, and conditions applicable to that particular offering.

In summary, a Red Herring Prospectus is a preliminary document issued before the final prospectus,
providing potential investors with initial information about the company and its securities. On the
other hand, a Shelf Prospectus allows a company to make multiple offerings of securities over a
specified period without the need for filing a separate prospectus for each offering, offering greater
flexibility and efficiency in accessing the capital markets.

Q3 a What are the conditions to be fulfilled by a company that proposes to issue “sweat equity
shares” under Companies Act?



Ans. Under the Companies Act, 2013 (specifically Section 54), a company can issue sweat equity
shares, which are shares issued to directors or employees of the company as consideration for their
contribution in the form of expertise, know-how, or any value addition to the company. To issue
sweat equity shares, a company must ulfil the following conditions:

Authorization: The power to issue sweat equity shares must be authorized by the company’s Articles
of Association. If not already authorized, the Articles of Association may need to be amended to
include the provision for issuing sweat equity shares.

Special Resolution: The company must pass a special resolution at a general meeting of shareholders
to approve the issue of sweat equity shares. The special resolution must specify the total number of
shares to be issued, the class of shares, and the terms and conditions of the issue.

Shareholders’ Approval: The issue of sweat equity shares requires approval from-the shareholders of
the company. The notice for the general meeting must include the proposed issue of sweat equity
shares, along with an explanatory statement providing relevant details.

Valuation Report: The company is required to obtain a valuation report from a registered valuer to
determine the fair value of the shares to be issued as sweat equity. The valuationreport should be
based on recognized valuation principles and methods.

Lock-in Period: The sweat equity shares issued by the company must be subject to a lock-in period of
at least three years from the date of allotment. During this period, the shares cannot be transferred
or sold.

Maximum Limit: The total number of sweat equity shares.issued by the company, along with any
shares issued under employee stock option/plans, cannot exceed 15% of the existing paid-up equity
share capital of the company or 25% in.the case of startups.

Disclosures: The company must disclose the details of the sweat equity shares issued in its annual
financial statements, including the class of shares, the number of shares issued, the reasons for the
issue, the valuation report, and the names of the allottees.

Compliance with Regulations: The company must ensure compliance with other applicable
regulations, such as the listing agreement requirements if the company’s shares are listed on a stock
exchange.

It is.important to note that the specific conditions and requirements for issuing sweat equity shares
may vary based on the jurisdiction and any additional guidelines or regulations issued by the relevant
regulatory.authorities. It is advisable for companies to consult with legal and financial professionals
to ensure compliance with all applicable laws and regulations when issuing sweat equity shares.

Q3 b Who is member of a company? Explain various modes of acquisition of membership of a
company.

Ans. In the context of a company, a member refers to an individual or entity that holds shares or
ownership interest in the company. Membership in a company signifies a legal relationship between
the member and the company, entailing certain rights, obligations, and privileges. The Companies
Act or relevant legislation in each jurisdiction defines the criteria for determining who can be a
member of a company.



Modes of Acquisition of Membership in a Company:

Subscribing to Memorandum of Association: Individuals or entities can become members of a
company by subscribing to the Memorandum of Association during the formation of the company.
Subscribers are those who agree to become the first shareholders of the company by signing the
Memorandum of Association and taking up shares.

Allotment of Shares: A common mode of acquiring membership is through the allotment of shares
by the company. After the company’s formation, it may offer shares to individuals or entities who
apply for them. Upon acceptance of the application and payment of the subscription price, the
company allocates shares to the applicants, making them members of the company.

Transfer of Shares: Membership in a company can also be acquired through the transfer of shares.
Shareholders can transfer their shares to others, subject to any restrictions.or regulations outlined in
the company’s Articles of Association. The transfer process involves executing.a share transfer deed,
updating the company’s register of members, and obtaining the approval of the board of directors or
shareholders, depending on the company’s internal procedures.

Transmission of Shares: In case of the death or bankruptcy of a member, their shares can be
transferred to their legal heirs, personal representatives, or trustees. This transfer of membership
occurs through the process of transmission, which involves providing relevant legal documentation,
such as a death certificate or court order, to the company. Upon-verification, the company updates
its register of members accordingly.

Conversion of Debt into Equity: In some cases, a company may convert its debt into equity shares,
and the creditors who were owed the debt become members of the company. This mode of
acquisition typically occurs through a debt restructuring process or debt-to-equity conversion
schemes approved by the company and its creditors.

It’s important to note that the specific requirements, procedures, and restrictions for acquiring
membership in a company may vary depending on the jurisdiction, the type of company (public or
private), and any applicable regulations or laws governing corporate entities. Additionally, the rights
and privileges of members may also vary based on the company’s constitution, shareholding
structure, and any additional agreements or arrangements in place.

Q3 c Discuss the statutory provisions regarding reduction in share capital.

Ans. The statutory provisions regarding reduction in share capital are outlined in the Companies Act,
2013 (specifically Sections 66 to 72). These provisions provide a framework for companies to
undertake a reduction in their share capital under specific circumstances and with the approval of
the shareholders and the court. The reduction in share capital can be carried out by either a
company limited by shares or a company limited by guarantee having a share capital. Here are the
key provisions:

Types of Reduction:

a. Without Court Approval: A company may undertake a reduction in share capital without court
approval if it meets certain conditions, such as the authorization of reduction by its Articles of
Association and the confirmation of the reduction by a special resolution passed by shareholders.



b. With Court Approval: In certain cases, a reduction in share capital requires approval from the
court. This includes situations where the reduction will impact the rights of any class of shareholders,
where it is proposed as part of a compromise or arrangement with creditors, or where the
company’s solvency is affected.

Application to Tribunal/Court: If the reduction requires court approval, the company must file an
application to the National Company Law Tribunal (NCLT) or the relevant court. The application must
include various details, such as the reasons for the reduction, the proposed treatment of any
creditors’ claims, and the impact on the rights of shareholders.

Notice to Creditors and Shareholders: The company must give notice to its creditors and
shareholders about the proposed reduction in share capital. The notice must be published in a
prescribed manner and provide sufficient information to enable interested parties to understand the
implications of the reduction.

Objections and Approval: Creditors and shareholders have the right to object to the proposed
reduction. The NCLT or the court will consider any objections raised and may seek further
information or clarification from the company. If satisfied, the court will.approve the reduction and
issue an order confirming the reduction.

Treatment of Dissenting Shareholders: If any shareholders.dissent from the proposed reduction,
they may be entitled to have their shares bought back by'the company at a fair value determined by
the court.

Filing of Court Order: Once the court order approving the reduction is obtained, the company must
file a certified copy of the order with the Registrar of Companies within 30 days.

Capital Maintenance Rules: The reduction in share capital must comply with the capital maintenance
rules, which ensure that the company’s assets are not unduly depleted, and creditors’ interests are
protected.

It is important to note that the reduction in share capital cannot result in the return of capital to the
shareholders in a manner thatis contrary to the provisions of the Companies Act or any other
applicable laws. The reduction must be conducted in compliance with the prescribed procedures and
with the aim of safeguarding the interests of shareholders and creditors.

OR

Q3 a "Dividend once declared cannot be revoked." Are there any exceptions to it?

Ans. The general principle is that once a dividend is declared by a company, it cannot be revoked.
This principle is based on the legal concept that a dividend, once declared, creates a debt owed by
the company to its shareholders. However, there are certain exceptions and circumstances where a
declared dividend can be revoked or not paid. Some of the exceptions include:

Error or Mistake: If a dividend is declared due to an error or mistake, the company may rectify the
error and revoke the dividend before it is actually paid to the shareholders. For example, if there was
a calculation error or a misinterpretation of financial statements that led to an incorrect declaration
of dividend, the company may correct the mistake and withdraw the dividend.



lllegality or Invalidity: If the declaration of dividend is found to be illegal or invalid, such as if it
violates company law or other relevant regulations, the dividend can be revoked. This could occur if
the company did not have sufficient profits or reserves to distribute as dividends, or if the dividend
declaration was made without proper authorization.

Insolvency or Financial Distress: If a company becomes insolvent or faces financial distress, the
directors may be legally obligated to prioritize the repayment of creditors over the payment of
dividends. In such cases, the declared dividend may be revoked or postponed to protect the interests
of the company's creditors.

Shareholders' Consent: In certain circumstances, if all the shareholders agree, they may consent to
revoke a declared dividend. This could happen if there are significant changes in circumstances or if
the shareholders collectively decide that it is in the best interests of the company to revoke the
dividend.

It's important to note that the exceptions mentioned above are not exhaustive, and the specific
circumstances may vary depending on the jurisdiction and the applicable laws governing dividend
payments. Companies should always seek legal advice and follow the provisions of the Companies
Act or other relevant legislation to determine the proper course of action.in.relation to declared
dividends.

Q3 b Why does Companies Act allow a company to buy back its shares? Explain the legal
provisions relating to the buy back of securities.

Ans. The Companies Act allows a company to buy back its shares for several reasons, including
providing flexibility to companies in managing their capital structure, returning surplus cash to
shareholders, and enhancing shareholder value. Buyback of shares refers to the process by which a
company repurchases its own shares from its shareholders.

The legal provisions related to the buyback of securities are outlined in the Companies Act, 2013
(specifically Sections 68 to 70) in India. Here are the key provisions:

Authorization: The buyback of shares must be authorized by the company's Articles of Association. If
not already authorized, the Articles of Association may need to be amended to include the provision
for buyback.

Sources of Funds: The company can use any of the following sources to fund the buyback:

a. Free Reserves: The buyback can be financed from the company's free reserves, which are profits
not earmarked for any specific purpose.

b. Securities Premium Account: The buyback can also be funded from the securities premium
account, which is the account created when shares are issued at a premium.

c. Proceeds from a Fresh Issue of Securities: The company can finance the buyback using the
proceeds from a fresh issue of securities.

Conditions for Buyback:



a. Special Resolution: The buyback of shares requires approval by a special resolution passed by the
shareholders of the company. This resolution must specify the maximum number of shares to be
bought back, the method of buyback, the price, and the time frame within which the buyback will be
completed.

b. Maximum Limit: The company is not allowed to buy back more than 25% of its total paid-up
capital and free reserves.

c. Debt-Equity Ratio: The company must maintain a certain debt-equity ratio after the buyback, as
prescribed by the relevant rules and regulations.

Offer to All Shareholders: The company must make a public announcement specifying the number of
shares to be bought back, the price, the mode of payment, the duration of the offer;and other
relevant details. The offer must be made to all shareholders on a proportionate basis.

Escrow Account: The company must open a separate bank account, known as the escrow account,
for depositing the consideration payable for the shares being bought back.

Time Frame: The buyback process must be completed within one year from the date of passing the
special resolution. The company must extinguish and physically destroy the shares bought back
within seven days of the last date of completion of the buyback.

Disclosure Requirements: The company is required to disclose the details of the buyback in its
financial statements, including the number of sharesbought-back, the price, the consideration paid,
and any other relevant information.

It is important for companies to comply with'the provisions of the Companies Act and any additional
rules and regulations prescribed by the Securities and Exchange Board of India (SEBI) regarding the
buyback of shares. Failure to comply with these provisions can result in penalties and other legal
consequences.

Q3 c Differentiate between Right Shares and Bonus Shares.

Ans. Right Shares and Bonus Shares are two different methods through which a company can issue
additional shares to its existing shareholders. Here is a differentiation between the two:

Right Shares:

Definition: Right shares refer to shares offered to existing shareholders of a company in proportion
to their existing shareholding.

Purpose: Right shares are issued to raise additional capital for the company by offering the
opportunity to existing shareholders to purchase new shares.

Price: Right shares are offered at a predetermined price, known as the subscription price, which is
usually lower than the prevailing market price.

Dilution: Right shares may result in dilution of the ownership percentage of existing shareholders if
they do not subscribe to their entitlement.



Payment: Shareholders need to pay the subscription price to avail of the right shares. Failure to pay
may result in the forfeiture of the right shares.

Rights: Right shares carry the same rights and privileges as existing shares of the same class.

Shareholder Participation: Shareholders have the option to either subscribe to their entitlement of
right shares or renounce their rights to other interested parties.

Bonus Shares:

Definition: Bonus shares, also known as scrip dividends, are additional shares given to existing
shareholders without any cost.

Purpose: Bonus shares are issued as a form of reward or distribution of profits to shareholders,
capitalizing the company's retained earnings or reserves.

Price: Bonus shares are issued at no cost to the shareholders. The company allocates them based on
the number of shares already held by each shareholder.

Dilution: Bonus shares do not result in dilution of ownership percentage as they are issued free of
charge and increase the number of shares held by each shareholder proportionately.

Payment: Shareholders do not need to make any paymentto receive bonusshares. They are allotted
automatically based on the number of shares held.

Rights: Bonus shares carry the same rights and privileges as the existing shares of the same class.

Shareholder Participation: All existing shareholders are eligible to receive bonus shares in proportion
to their existing shareholding. Shareholders do not have the option to renounce or transfer bonus
shares.

In summary, right shares are issued to raise additional capital at a predetermined price, requiring
shareholders to pay thesubscription price. Bonus shares, on the other hand, are issued free of
charge as a reward to shareholders, based on their existing shareholding. Both right shares and
bonus shares provide benefits to existing shareholders but serve different purposes and involve
different considerations.

Q4 a Under what circumstances a director is deemed to have vacated the office of directorship?

Ans. Under the Companies Act and relevant laws in various jurisdictions, a director can be deemed
to have vacated their office under certain circumstances. While the specific provisions may vary, here
are some common circumstances that may result in a director vacating their office:

Expiry of Term: If a director's appointment is for a fixed term, their office will automatically be
vacated at the end of that term, unless reappointed or re-elected as per the company's constitution.

Resignation: A director can voluntarily resign from their position by submitting a written resignation
to the company. The resignation takes effect from the date specified in the resignation letter or, if no
date is specified, from the date of receipt by the company.



Removal by Shareholders: Shareholders have the power to remove a director by passing an ordinary
or special resolution, depending on the jurisdiction and the company's constitution. The director will
vacate their office upon the passing of the resolution.

Disqualification: If a director becomes disqualified under the provisions of the Companies Act or
other applicable laws, they may be deemed to have vacated their office. Disqualification can occur
due to reasons such as bankruptcy, conviction of a criminal offense, or being declared mentally unfit.

Absence from Board Meetings: If a director is absent from board meetings without obtaining leave
of absence for a continuous period specified in the company's constitution (commonly three to six
months), they may be deemed to have vacated their office.

Bankruptcy: If a director becomes bankrupt or insolvent, their office may be vacatedas per the
provisions of the Companies Act or relevant laws.

Death or Incapacity: The office of a director automatically becomes vacant upon their death or if
they become incapacitated.

Breach of Director's Duties: If a director breaches their fiduciary duties; statutory duties, or any
other obligations prescribed by law, they may face removal or vacation of their office as a result of
legal action or court order.

It's important to note that the specific provisions and procedures for the vacation of a director's
office may vary depending on the jurisdiction and the' company's constitution. Companies should
refer to the relevant laws and seek legal advice to ensure compliance with the applicable regulations
when it comes to directorship and its vacation:

Q4 b "A faulty notice of the meeting can be fatal to the validity of a meeting." Explain.

Ans. A faulty notice of a méeting refers to a notice that does not comply with the legal requirements
or the provisions outlined.in the company's Articles of Association. The notice is considered "faulty"
if it contains errors, omissions, or fails to meet the necessary criteria for providing information about
the meeting to the shareholders or directors. The consequences of a faulty notice can indeed be
significant, potentially rendering the meeting invalid or its resolutions unenforceable. Here's an
explanation of why a faulty notice can be considered fatal to the validity of a meeting:

Legal Requirement: Notice of a meeting is a legal requirement under company law. It serves as a
means to inform.shareholders or directors about the meeting, enabling them to participate, express
their views, and exercise their rights. The law typically prescribes specific details that must be
included in the notice, such as the purpose of the meeting, date, time, venue, agenda items, and any
accompanying documents.

Protection of Rights: Providing proper notice is essential for protecting the rights of shareholders or
directors. It ensures that they have adequate time to prepare, gather information, and make
informed decisions about the matters to be discussed and voted upon during the meeting.

Opportunity for Participation: Faulty notice can hinder the opportunity for meaningful participation.
If the notice is defective, shareholders or directors may not be fully aware of the meeting's purpose
or the matters to be deliberated, leading to a lack of participation or inadequate representation. This
undermines the principles of transparency, accountability, and fairness.



Invalid Resolutions: A faulty notice can impact the validity of resolutions passed during the meeting.
Resolutions adopted without proper notice may be challenged as being void or unenforceable. This is
because the flawed notice deprives participants of their rights to consider and provide input on the
matters at hand, thereby compromising the integrity of the decision-making process.

Legal Challenges: Shareholders or directors who feel aggrieved by a faulty notice may challenge the
validity of the meeting and its resolutions in court. If the court determines that the notice was
indeed defective and prejudiced the rights of participants, it may declare the meeting invalid and set
aside any resolutions passed during the meeting.

It is crucial for companies to adhere to the legal requirements and provisions regarding the notice of
a meeting to ensure that shareholders or directors are properly informed and provided with a fair
opportunity to participate. By doing so, companies can safeguard the validity of the meeting,
enhance corporate governance, and minimize the risk of legal challenges torits decisions.

Q4 c Explain the rules with regard to appointment of small shareholder’'s-director.

Ans. The appointment of a Small Shareholder's Director is a-provision under.the Companies Act,
intended to provide representation to small shareholders on the board of directors of a company.
The rules regarding the appointment of a Small Shareholder's Director can vary depending on the
jurisdiction, but here are some general guidelines:

Eligibility: Small shareholders, typically defined as those holding a certain percentage of shares or a
specific number of shares, are eligible to appoint a Small Shareholder's Director. The exact criteria for
determining eligibility may be specified by the Companies Act or the relevant regulatory authority.

Nomination Process: Small shareholders are given the opportunity to nominate a director to
represent their interests. They can nominate an eligible person to be appointed as the Small
Shareholder's Director.

Notice to the Company: Small shareholders who wish to nominate a director must give notice to the
company within the specified time frame, indicating their intention to propose a candidate for the
position of the Small Shareholder's Director. The notice should include the necessary details of the
nominee, such as their name, qualifications, experience, and other relevant information.

Shareholder Approval: The nomination of the Small Shareholder's Director is typically subject to the
approval of the shareholders. The nomination is usually put to a vote at the company's general
meeting or through a postal ballot. The candidate needs to obtain a certain percentage of votes, as
specified by the Companies Act or the company's Articles of Association, to be appointed as the
Small Shareholder's Director.

Term of Appointment: The term of the Small Shareholder's Director can vary depending on the
company's constitution or the regulations in force. It may be for a fixed term or until the next general
meeting where the appointment can be ratified or reviewed.

Duties and Responsibilities: Once appointed, the Small Shareholder's Director assumes the same
duties and responsibilities as any other director on the board. They have a fiduciary duty to act in the
best interests of the company and its shareholders as a whole, irrespective of their nominating
shareholders.



It's important to note that the specific rules and procedures for appointing a Small Shareholder's
Director may differ based on the jurisdiction and the regulations applicable to the company.
Companies should refer to the Companies Act and seek legal advice to ensure compliance with the
specific requirements for appointing a Small Shareholder's Director.

OR

Q4 a Explain the provisions of Companies Act regarding appointment of proxy.

Ans. The Companies Act provides provisions regarding the appointment of proxies, which.allow
shareholders to appoint someone else to attend and vote on their behalf.at company meetings. Here
are the key provisions regarding the appointment of proxies:

Right to Appoint a Proxy: The Companies Act grants shareholders the right to appoint a proxy to
represent them at general meetings of the company. The right to appoint a proxy is available to both
individual and corporate shareholders.

Proxy Form: Shareholders who wish to appoint a proxy must complete a proxy form. The proxy form
is a written document that includes details such as the shareholder’s name, the proxy’s name, the
meeting for which the proxy is appointed, and the specific resolutions or matters on which the proxy
is authorized to vote.

Proxy Appointment Deadline: The Companies'Act specifies a deadline by which the proxy form must
be received by the company. This deadline is usually set a certain number of hours or days before the
meeting. It is important for shareholders to submit the proxy form within the prescribed timeframe
to ensure the appointment is valid.

Shareholder’s Signature: The proxy form must be signed by the shareholder appointing the proxy.
The signature is a confirmation of the shareholder’s intention to authorize the proxy to vote on their
behalf.

Proxy’s Rights and Obligations: The proxy appointed by a shareholder has the right to attend the
general meeting and speak on behalf of the shareholder. They are authorized to cast votes in
accordance with the instructions given by the shareholder on the proxy form. The proxy is obligated
to act.in the best interests of the shareholder and to follow the instructions provided on the proxy
form.

Revocation of Proxy Appointment: Shareholders have the right to revoke or cancel the appointment
of a proxy at any time before the meeting. This can be done by submitting a notice of revocation to
the company within the specified timeframe. The revocation should be communicated in writing and
signed by the shareholder.

Proxy’s Voting Rights: The proxy is entitled to exercise the same voting rights as the shareholder they
represent. They can vote on all resolutions or matters specified in the proxy form, unless limited or
restricted by the shareholder.

It is important for shareholders to carefully read and understand the proxy provisions outlined in the
Companies Act and the company’s Articles of Association. These provisions may contain additional
requirements or restrictions on the appointment of proxies. By following the prescribed procedures,



shareholders can ensure that their interests are represented and their voting rights are exercised
even if they are unable to attend company meetings in person.

Q4 b Distinguish between Whole Time Director and a Managing Director.

Ans. Whole-Time Director and Managing Director are two different roles within a company’s
management structure. Here are the distinctions between the two:

Whole-Time Director:

Definition: A Whole-Time Director is a director who is employed by the company on a full-time basis
and is involved in the day-to-day operations and management of the company.

Appointment: The appointment of a Whole-Time Director is made by the board of directors, subject
to the approval of the shareholders.

Role and Responsibilities: Whole-Time Directors are responsible for the overall management of the
company and are involved in strategic decision-making, operational.management, and implementing
the policies and objectives set by the board of directors. They may oversee specific departments or
functions of the company.

Relationship with the Board: Whole-Time Directors are members of the board of directors and
participate in board meetings. They provide reports, updates, and recommendations to the board
and may be involved in discussions and decision-making on matters that affect the company’s
operations and performance.

Compensation: Whole-Time Directors are typically compensated with a salary and other benefits as
per the terms of their employment contract. Their remuneration is subject to approval by the
shareholders.

Legal Liability: Whole-Time Directors are subject to the same legal obligations, duties, and liabilities
as other directors. They owe fiduciary duties to the company and its shareholders.

Statutory Requirements: In some jurisdictions, the Companies Act may have specific provisions
regarding the appointment, remuneration, qualifications, and eligibility criteria for Whole-Time
Directors.

Managing Director:

Definition: A Managing Director is a specific role within the company’s management hierarchy. The
Managing Director is responsible for the day-to-day operations and administration of the company.

Appointment: The appointment of a Managing Director is typically made by the board of directors,
subject to the approval of the shareholders. The appointment may be made through a specific
resolution or as per the company’s Articles of Association.

Role and Responsibilities: The Managing Director has the primary responsibility of managing and
supervising the company’s operations, implementing the strategic plans and policies approved by the
board, overseeing the performance of the company, and representing the company in external
matters. The Managing Director may have executive powers to make operational decisions on behalf
of the company.



Relationship with the Board: The Managing Director is usually a member of the board of directors
and may hold a senior position within the management hierarchy. They work closely with the board,
providing regular updates, seeking approvals, and collaborating on key decisions and strategies.

Compensation: The Managing Director receives a salary and other benefits as per the terms of their
employment contract. Their remuneration is subject to approval by the shareholders.

Legal Liability: Like other directors, the Managing Director is subject to legal obligations, duties, and
liabilities. They owe fiduciary duties to the company and its shareholders.

Statutory Requirements: The Companies Act may have specific provisions regarding the
appointment, remuneration, qualifications, and eligibility criteria for Managing Directors. Some
jurisdictions may require the Managing Director to be a resident in the country or meet other
residency requirements.

It’s important to note that the roles and responsibilities of Whole-Time Directors and Managing
Directors may vary based on the company’s specific structure, the jurisdiction’s legal framework, and
the company’s Articles of Association. Companies should refer to the applicable laws and seek legal
advice to ensure compliance with the relevant provisions.

Q4 c Write a note on “voting by electronic means.”

Ans. Voting by electronic means, also known as e-voting or electronic voting, refers to the process of
casting votes in a corporate or organizational setting using electronic methods and technology. It
involves the use of electronic devices, platforms, and systems to facilitate and record votes during
meetings of shareholders or board of directors. Here’s a brief note on voting by electronic means:

Introduction: Voting by.electronic means is.a modern approach to streamline the voting process,
enhance efficiency, and promote shareholder participation. It leverages technology to enable
shareholders or directors to cast their votes remotely, eliminating the need for physical presence at
the meeting.

Legal Framework: The Companies Act, in many jurisdictions, provides provisions and regulations for
conducting voting by electronic means. These provisions outline the requirements, procedures, and
safeguards to ensure the integrity, transparency, and security of the electronic voting process.

Electronic Voting Systems: Electronic voting systems can take various forms, such as online voting
platforms, mobileapplications, or secure electronic devices provided to shareholders for casting their
votes. These systems are designed to authenticate shareholders’ identities, protect their privacy, and
record their votes accurately.

Advantages of Voting by Electronic Means:

a. Convenience and Accessibility: Shareholders can participate in voting regardless of their
geographical location, providing convenience and ensuring broader participation.

b. Time and Cost Savings: Electronic voting eliminates the need for physical meetings, reduces
paperwork, and saves time and costs associated with travel and logistics.



c. Accuracy and Efficiency: Electronic voting systems minimize errors, ensure prompt vote tabulation,
and provide instant results.

d. Enhanced Security: Robust security measures, such as encryption and authentication protocols,
protect the integrity and confidentiality of votes.

e. Audit Trail and Transparency: Electronic voting systems maintain a digital audit trail, enabling
verification and ensuring transparency in the voting process.

Safeguards and Considerations:

a. Authentication and Verification: Secure mechanisms are implemented to authenticate the
identity of voters, ensuring only eligible shareholders can cast their votes.

b. Data Security and Privacy: Stringent measures protect the confidentiality and.integrity of
electronic voting data, safeguarding shareholder information.

c. Transparency and Auditability: The electronic voting process should be transparent and allow for
auditing and verification of votes, ensuring the integrity of the overall process.

d. Technical Infrastructure: Adequate technical infrastructure, including robust network connectivity
and reliable systemes, is crucial for smooth and uninterrupted electronic voting.

Regulatory Compliance: Companies must comply with the legal requirements and regulations
governing electronic voting, ensuring adherence to the Companies Act, relevant regulations, and any
specific guidelines issued by regulatory authorities.

Implementation and Education: Effective implementation of electronic voting requires educating
shareholders about the process, providing clear instructions, and addressing any concerns or queries
they may have. Companies should provide adequate support and guidance to ensure shareholders
can effectively exercise their voting rights.

Voting by electronic means is an evolving practice that offers numerous benefits in terms of
efficiency, accessibility, and transparency. It enhances shareholder engagement and contributes to
the overall governance framework of companies, provided that appropriate security measures and
legal requirements are adhered to.

Q5 a State the circumstances under which a company may be wound op compulsorily by NCLT.

Ans. Under the Companies Act, the National Company Law Tribunal (NCLT) has the authority to order
the compulsory winding up of a company in certain circumstances. Here are the circumstances under
which a company may be wound up compulsorily by the NCLT:

Inability to Pay Debts: If the company is unable to pay its debts, it may be subject to compulsory
winding up. This occurs when a company fails to satisfy a creditor’s statutory demand or if it is
proved to the satisfaction of the NCLT that the company is unable to pay its debts.

Default in Filing Annual Returns and Financial Statements: If a company fails to file its annual
returns and financial statements with the Registrar of Companies for a continuous period of two
years, the NCLT may order the compulsory winding up of the company.



Oppression and Mismanagement: If the affairs of a company are conducted in a manner oppressive
to any member or members, or if there is mismanagement that is prejudicial to the interests of the
company or its members as a whole, the NCLT may order the compulsory winding up of the
company.

Special Resolution: If the company passes a special resolution, by a majority of not less than three-
fourths of the shareholders, to wind up the company by the NCLT’s order, the NCLT may order the
compulsory winding up of the company.

Regulatory Non-compliance: If the company contravenes any provisions of the Companies Act or
other laws applicable to it and such contravention is of a nature that the NCLT deem:s fit for winding
up, it may order the compulsory winding up of the company.

Public Interest: If the NCLT is of the opinion that it is just and equitable to.wind up the company in
the interest of the public or any class of the public, it may order the compulsory winding up of the
company.

It is important to note that the NCLT has the discretion to order compulsory winding up in these
circumstances after considering the evidence and arguments presented by the parties involved. The
NCLT’s decision to order compulsory winding up is based on the facts and circumstances of each case
and aims to protect the interests of creditors, shareholders,-and.the general public.

Q5 b Examine the salient features of the Depository act 1996.

Ans. The Depositories Act, 1996 is a significant piece of legislation in India that provides the legal
framework for the establishment and regulation of depositories and dematerialization of securities.
Here are some of the salient features of the Depositories Act, 1996:

Objective: The primary objective of the Depositories Act is to facilitate the electronic holding,
transfer, and settlement of securities, thereby eliminating the need for physical certificates and
promoting efficient and secure transactions.

Creation of Depositories: The Act provides for the establishment of depositories, which are entities
responsible for maintaining securities accounts and facilitating electronic transfer and settlement of
securities. The two main depositories in India are the National Securities Depository Limited (NSDL)
and the Central Depository Services Limited (CDSL).

Dematerialization of Securities: The Act enables the dematerialization of securities, whereby
physical securities certificates are converted into electronic form and held in electronic accounts. This
process eliminates the risks associated with physical certificates, such as loss, theft, forgery, and
delays in transfer.

Securities Eligible for Dematerialization: The Act allows for the dematerialization of various types of
securities, including shares, debentures, bonds, government securities, mutual fund units, and other
eligible financial instruments.

Beneficial Ownership: The Act recognizes the concept of beneficial ownership, whereby the person
holding securities in a depository account is considered the ultimate owner of the securities, even if
the securities are held in the name of a nominee or custodian.



Transfer and Pledge of Securities: The Act facilitates the transfer and pledge of securities held in
electronic form through a simple and efficient process. It provides legal validity to transfer
instructions given by account holders, thereby ensuring the smooth transfer of ownership and
collateral arrangements.

Securities Depository Participants (DPs): The Act introduces the concept of Securities Depository
Participants (DPs), who act as intermediaries between the depositories and the investors. DPs are
responsible for maintaining investor accounts, providing related services, and facilitating transactions
in dematerialized securities.

Regulation and Oversight: The Act establishes the Securities and Exchange Board of India (SEBI) as

the regulatory authority for depositories and DPs. SEBI is responsible for ensuring compliance with

the Act, prescribing regulations, and monitoring the functioning and operations of depositories and
DPs.

Investor Protection: The Act includes provisions to safeguard the interests of investors. It mandates
the maintenance of proper records, periodic audits, and adequate safeguards to prevent
unauthorized access, fraud, and misuse of securities held in electronic form.

Integration with the Capital Market: The Act aims to integrate the depository system with the
capital market infrastructure, promoting transparency, efficiency, and liquidity in the securities
market. It facilitates seamless transfer and settlement of securities, enabling faster and cost-effective
transactions.

The Depositories Act, 1996 has played a crucial role in revolutionizing the Indian securities market by
facilitating the dematerialization and electronic transfer of securities. It has streamlined processes,
enhanced investor confidence, and contributed to the growth and development of the capital market
in India.

Q5 c What are the provisions of the Companies Act 2013 regarding the appointment of auditors?

Ans. The Companies Act, 2013.contains several provisions regarding the appointment of auditors for
companies in India. Here are the key provisions related to the appointment of auditors under the
Companies Act, 2013:

Appointment of First Auditors:

a. Within 30 days of incorporation: The Board of Directors must appoint the first auditor of the
company within 30 days from the date of incorporation.

b. Duration of appointment: The first auditor holds office until the conclusion of the first Annual
General Meeting (AGM) of the company.

c. Consent and eligibility: The first auditor must provide consent and meet the eligibility criteria
prescribed under the Act.

Subsequent Appointment of Auditors:

a. Ratification of appointment at AGM: The company must ratify the appointment of auditors at
each AGM.



b. Tenure: The appointment of an auditor, other than the first auditor, is for a period of five
consecutive years.

c. Rotation of auditors: Certain companies, as specified under the Act, are required to rotate their
auditors after the maximum tenure of five years, as per the prescribed rotation requirements.

Eligibility and Qualifications:
a. Chartered Accountants: Auditors must be practicing Chartered Accountants (Cas) or a firm of Cas.

b. Independence and Impartiality: Auditors must satisfy the criteria of independence and
impartiality as prescribed by the Act.

c. Disqualifications: The Act provides a list of disqualifications that may prevent a personor a firm
from being appointed as an auditor.

Auditor’s Report:

a. Duty to prepare and submit report: The auditor is required to prepare and submit.an auditor’s
report to the shareholders of the company. The report must include various matters as prescribed
under the Act.

b. Reporting on fraud: Auditors must report to the central.government on any frauds above a
prescribed threshold that they become aware of during the course of their audit.

Removal and Resignation of Auditors:

a. Removal by shareholders: Shareholders have the power to.remove auditors before the expiry of
their tenure by passing a special resolution at a general meeting.

b. Resignation: Auditors may resign from their position by providing a notice in writing to the
company, the company’s Board of Directors, and the Registrar of Companies.

Appointment of Cost Auditors and Secretarial Auditors:

a. Cost Auditors: Certain companies, as per their size, turnover, and industry classification, are
required to appoint a Cost Auditor to conduct a cost audit.

b. Secretarial Auditors: Certain companies are required to appoint a Secretarial Auditor to conduct a
secretarial audit to ensure compliance with applicable laws and regulations.

It’s important to note that the Companies Act, 2013, along with the rules and regulations issued by
the Ministry of Corporate Affairs, provides detailed provisions and requirements for the
appointment, qualifications, tenure, and responsibilities of auditors. Compliance with these
provisions is crucial for companies to ensure good governance, transparency, and accountability in
their financial reporting.

OR

Q5 a Define the term "book of account". Discuss the provisions for the maintenance of the book of
account under the Companies Act 2013.



Ans. The term "book of account" refers to the record or registers where a company systematically
maintains its financial transactions, including all relevant supporting documents, vouchers, invoices,
receipts, and other financial records. The books of account provide a chronological and systematic
record of the company's financial activities, allowing for the preparation of accurate financial
statements and facilitating internal control and audits.

Under the Companies Act, 2013, there are provisions for the maintenance of books of account by
companies. Here are the key provisions:

Book of Account Requirements:

a. Accurate and Complete: Every company is required to maintain its books of account in a manner
that provides accurate and complete information about its financial transactions.

b. Cash-Basis or Accrual-Basis: The books of account must be kept either on a cash basis oraccrual
basis, as per the accounting standards prescribed under the Act.

Contents of Books of Account:

a. Entries in Local Currency: All transactions and financial entries must be recorded in the local
currency of the company.

b. Double-Entry System: The books of account must be maintained using a'double-entry system,
where each transaction is recorded with an equal debit and credit entry.

c. Methodical and Chronological Order: The entries must be made in a methodical and chronological
order, enabling easy retrieval and reconstruction of the company's financial position.

d. Supporting Documents: The books of account should be supported by relevant vouchers, invoices,
bills, receipts, and other source documents.

Preservation of Books of Account:

a. Retention Period: The books of account, along with all supporting documents, must be preserved
for a minimum period of eight years from the end of the financial year to which they pertain.

b. Place of Preservation: The books of account must be preserved at the registered office of the
company orat such other place as the Board of Directors may decide.

Accessibility and Inspection:

a. Availability for Inspection: The books of account must be open for inspection by the company's
directors, auditors,.and other authorized personnel.

b. Statutory Auditors' Access: The statutory auditors have the right to access and examine the books
of account and related documents for conducting audits.

c. Regulatory Authorities' Access: The regulatory authorities, such as the Registrar of Companies and
the Income Tax Department, may also request access to the books of account for investigation or
compliance purposes.

Non-compliance with the provisions for the maintenance of books of account under the Companies
Act, 2013 can result in penalties, fines, or other legal consequences. Therefore, it is essential for
companies to adhere to these provisions and maintain accurate and up-to-date books of account in
accordance with the applicable accounting standards and regulations.



Q5 b What is meant by "inability to pay debts""? Can a company be wound up on this ground?
Discuss.

Ans. "Inability to pay debts" refers to a situation where a company is unable to repay its debts to its
creditors when they fall due. It means that the company does not have sufficient financial resources
or liquidity to meet its payment obligations.

Yes, a company can be wound up on the ground of inability to pay debts. The Companies Act, 2013
provides provisions for the compulsory winding up of a company by the National Company Law
Tribunal (NCLT) if it is unable to pay its debts. The Act specifies two circumstances in which.a
company is considered to be unable to pay its debts:

Statutory Demand: If a creditor serves a statutory demand for the payment of its. debt, amounting to
at least INR 1 lakh (or any higher amount as notified by the government), and the company fails to
pay the debt within 21 days or fails to secure or compound the debtto the creditor's satisfaction, it is
deemed to be unable to pay its debts.

Failure to Satisfy Execution: If a creditor obtains a decree or order from a court or tribunal, and the
decree remains unsatisfied in whole or in part, or the company fails to comply with the terms of a
settlement or arrangement with the creditor, it is consideredunable to pay its debts.

If the NCLT is satisfied that the company is unable to pay its debts, it may pass an order for the
compulsory winding up of the company. The winding up process involves the realization and
distribution of the company's assets to settle its debts and other liabilities.

It's important to note that the inability to pay debts:is a significant ground for compulsory winding
up, but it is not the only ground. The Act also provides for other grounds such as oppression and
mismanagement, failure to hold statutory meetings, public interest, and non-compliance with
regulatory requirements, among others, under which a company may be wound up by the NCLT.

Winding up a company on the ground of inability to pay debts is a legal process aimed at
protecting the interests of creditors and ensuring an orderly resolution of the company's financial
difficulties. It provides a mechanism for the distribution of the company's assets in a fair and
equitable manner to satisfy its outstanding debts.

Q5 c What is the process of dematerialization of shares? Can these may be rematerialized?

Ans. The process of dematerialization of shares involves converting physical share certificates into
electronic or digital form. It allows shares to be held and transferred electronically through a demat
account instead of physical delivery of share certificates. Here is the general process of
dematerialization:



Opening a Demat Account: The shareholder needs to open a demat account with a registered
depository participant (DP). The DP can be a bank, a financial institution, or a stockbroker that is
authorized to offer demat services.

Submitting Dematerialization Request: The shareholder submits a dematerialization request form to
the DP, along with the physical share certificates they wish to dematerialize. The request form
contains details such as the number of shares, certificate numbers, and other necessary information.

Verification and Processing: The DP verifies the share certificates and forwards the dematerialization
request to the company's registrar and transfer agent (RTA). The RTA validates the request and
updates the records.

Confirmation and Credit: Once the dematerialization request is processed, the DP credits the
equivalent number of electronic shares to the shareholder's demat account. The physical share
certificates are cancelled and marked as dematerialized.

After the shares are dematerialized, they exist only in electronic form within the demat account. The
demat account reflects the number of shares held by the shareholder. The shareholder can then
trade or transfer these shares electronically without the need for physical certificates.

Regarding the rematerialization of shares, it is possible to convert electronic shares back into
physical form under certain circumstances. Shareholders can submit a rematerialization request to
their DP, specifying the number of shares they want to rematerialize: The DP will forward the request
to the RTA, and upon verification, physical share certificates will be issued to the shareholder.
Rematerialization is generally less common than dematerialization, as the trend has been towards
electronic holding of shares. However, the option for rematerialization is available to shareholders
if needed.

It's important to note that the dematerialization and rematerialization of shares are subject to the
rules and regulations of the depositories, stock exchanges, and relevant authorities in the jurisdiction
where the shares are held. The specific procedures and requirements may vary depending on the
applicable laws and regulations.



